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REPLY BRIEF 

This is a Reply Brief being filed in response to the Examiner's Answer 
mailed February 20, 2009. 

Claims 1, 2, 4-10, 13-15, 26-28, 34 and 35 are pending in the application 
and have been twice or finally rejected. Claims 16-18 and 22-25 have been withdrawn 
from consideration. Claims 3, 11, 12, 19-2 1, 29-33 and 36 have been canceled. Claims 
1, 2, 4-10, 13-15, 26-28, 34 and 35 are the subject of this appeal. 

A Notice of Appeal was filed in this case on March 10, 2008. The fees 
required under § 1 .17(c) for filing this brief were addressed in the Notice of Appeal. The 
Commissioner is authorized to charge Deposit Account 22-0350 for any other fees which 
may be due with this appeal. 
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Reply to Examiner's Answer 

It is first asserted generally in the Examiner's Answer, page 12 (10), that 
"In response to appellant's representatives arguments against the references individually, 
one cannot show nonobviousness by attacking references individually where the 

rejections are based on combinations of references. See In re Keller, 642 F.2d 413, 208 



USPQ 871 (CCPA 1981); In re Merck & Co., 800 F,2d 1091, 231 USPQ 375 (Fed.. Cir. 



This is incorrect, however. 

The first rejection of claims 1, 2, 4, 5, 7-10, 15, 26-28, 34 and 35 under 35 



U.S.C. § 103(a) as being obvious over Cox et al, (USPN 6,652,579) in view of Garrison 
et al. (USPN 6,520,984) and fiirther in view of Erbel et al. (US 2004/01 16998) was 
attacked on two grounds. 

First, arguments were presented as to why the combination would not be 
made. Without any one of the references, the combination fails to produce prima facie 
obviousness. 

Applicant presented arguments as to why the security rings of Garrison et 
al. would not be combined with Cox et al. and employed to modify a stent. 



First and second expandable security rings are disposed over the first and 
second ends of the graft and serve to secure the first and second ends of 
the graft to the stent to prevent inadvertent displacement of the sleeve with 
respect to the stent during deployment of the stent graft into the vessel of 
the patient. 

The examiner argued in the Advisory Action that the security rings 



1986). 



disclosed by Garrison et al. are in fact stents: 



. . . the fact that applicant's may be their own lexicographer does not 
detract from the fact that., .the "security rings" are in fact stents ... By 
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definition a stent is "a small, expandable tube used for inserting in a 
blocked vessel or other part" and the security rings meet this definition. 

This is simply a mischaracterization of the Garrison et al. security rings. 



The rings are placed over a polymeric sleeve to ensure that the polymeric sleeve remains 
in position on a stent. See column 2, lines 33-35. 



Applicant's argument is that one of skill in the art would not employ 



security rings as disclosed by Garrison et al. for purposes of modifying a stent as 
disclosed by Cox et al. Without the security rings of Garrison et al, the combination fails 
because both Erbel and Cox et al. are silent as to placing markers within a serpentine 
band as recited in claim 1 of the present application. 



Second, arguments were presented as to why the combination did not 



produce the claimed invention even if all references were combined. 



Claim 1 of the present application recites, inter alia: 

... at least one of the struts being a special strut, each special strut having a 
first side with a first region of first curvature relative to the longitudinal 
axis and a second side with a second region of second curvature relative to 
the longitudinal axis, the first region opposite the second region, the first 
region curving in a direction opposite to the second region relative to the 
longitudinal axis of the device, each special strut having a radiopaque 
marker between the first and second regions, each special strut having a 
plurality of interconnected struts adjacent the first side, the interconnected 
struts having curved regions which curve about the first region and a 
plurality of interconnected struts adjacent the second side, the 
interconnected struts having curved regions which curve about the second 
region . . . 

Applicant has reproduced Fig. la of the present apphcation below to 



illustrate this feature. The serpentine band with the recited characteristics is the central 



strut: 
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i 




s 

The Cox et al. markers are on connectors, not struts. Cox et al. is silent as 



to placing markers within a serpentine band as recite in claim 1 . This was admitted in the 
Final Office Action. 

Erbel is silent as to specific marker placement on any serpentine band of a 

stent. 

Even if one of ordinary skill in the art were to combine the security rings 
of Garrison et al., it would not lead them to the stent struts curving about the central 
marker as shown above. Figs. 1 and 2 of Garrison et al. are shown below. 
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There is no prima facie showing of obviousness. The combination of 

references fails to disclose or suggest the following feature recited in claim 1 : 

... at least one of the struts being a special strut, each special strut having a 
first side with a first region of first curvature relative to the longitudinal 
axis and a second side with a second region of second curvature relative to 
the longitudinal axis, the first region opposite the second region, the first 
region curving in a direction opposite to the second region relative to the 
longitudinal axis of the device, each special strut having a radiopaque 
marker between the first and second regions, each special strut having a 
plurality of interconnected struts adjacent the first side, the interconnected 
struts having curved regions which curve about the first region and a 
plurality of interconnected struts adjacent the second side, the 
interconnected struts having curved regions which curve about the second 
region . . . 

Prima facie obviousness under 35 U.S. C. §103 requires that the 
combination of references teach or suggest all of the claim limitations. The teaching or 
suggestion to make the claimed combination and the reasonable expectation of success 
must both be found in the prior art, not in applicant's disclosure. In re Vaeck, 
20 USPQ2d 1438 (Fed. Cir. 1991). See also MPEP 2143. 

These are not attacks on the references individually, but rather are valid 

reasons as to why no prima facie showing of obviousness has been made based on this 



combination. 
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It is further asserted with respect to Cox et al. in the Examiner's Answer 

that: 

Simply put, Cox discloses the special strut with the surrounding curved 
struts. Cox discloses that the special strut can be within a serpentine band 
or connecting two serpentine bands. Erbel discloses the use of a cover and 
the use of radiopaque markers to outline the location of the cover. Since 
all of these elements are known in the art, none of the features present any 
novelty. It would have been well within the skill of the ordinary artisan to 
look at the teachings of the references and come up with the claimed 
invention. Examiner's Answer, page 13,1^ paragraph 

This is incorrect. 

Cox et al. disclose "[a] tubular stent formed from a plurality of cylindrical 
rings and connecting links where selected connecting links are of comparatively high 
mass in relation to the other links." Abstract. 

Cox et al. very explicitly discloses that the high mass links are located 

between serpentine bands and not on them as opposed to the Examiner's assertion above: 

The connecting links are positioned so that they are within the curved part 
of a U-shaped portion. Where the connecting link is a high-mass link, the 
U-shaped portion broadens to form a generally semicircular shape. 
Positioning the connecting links within a U-shaped portion generally 
increases the amount of vessel wall coverage, and where a high-mass link 
is used, vessel wall coverage is further increased locally due to the large 
surface area of the high-mass Hnk. Since the connecting links do not 
suhstcmticilly deforni (if at all) when the stent is expanded, the selected use 
of high-mass links does not increase the balloon pressure required to 
expand a balloon expandable embodiment of the stent, nor do the high 
mass links increase the spring tension required to expand a self-expanding 
embodiment of the stent. 

Col. 3, lines 57-67 to col. 4, lines 1-3 (emphasis added) 

Therefore, Cox et al. does not even consider the option of locating the 

high mass links on a serpentine band which deform during expansion. Fig. 6 of Cox et al. 

is reproduced below to illustrate the positioning of the high-mass links. 
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FIG, 6 




^JO ^30 ^JO ^JO ^30 ^30 ^30 ^3t 



Furthermore, based on this disclosure, one of ordinary skill in the art 
would not be lead to modify the Cox et al. stent with the security rings of Garrison et al. 
either, and Erbel was simply combined for a cover. 

Thus, again, there is no prima facie showing of obviousness based on this 

combination. 



The rejection of claims 1, 2, 4, 5, 7-10, 15, 26-28, 34 and 35 under 35 
U.S.C. § 103(a) as being obvious over Wolinsky (USPN 6,730,1 16) in view of 
Burgermeister (USPN 6,790,227) and fiirther in view of Erbel et al. (USpub 
2004101 16998), has been maintained. Applicants claim 1 is directed to an embodiment 
of a stent structure wherein coimectors extend from the end of one serpentine band to the 
end of an adjacent serpentine band. See Fig. la reproduced on page 4 above. The 
Wolinsky reference admittedly lacks this feature: 
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Wolinsky discloses the claimed invention except for the connecting struts 
extend from the middle of the serpentine bands instead of extending from 
the ends of the serpentine bands. Burgermeister shows that the connecting 
struts extending from the ends of the serpentine bands is an equivalent 
structure known in the art. Burgermeister fiirther provides advantages and 
motivation for both arrangements. Therefore, because the two types of 
comiectors were art recognized equivalents at time of the invention was 
made; one of ordinary skill in the art would have found it obvious to 
substitute one structure for the other. 

Examiner's Answer, pp. 8-9 

Erbel is employed for a cover. 

Applicant has presented arguments that one of ordinary skill in the art would not modify 

the Wolinsky stent with Burgermeister. Wolinsky discloses very specific stent structures: 

In one aspect of the invention, the rings are provided with inflection points 
on some portions of the rings which extend in a generally circumferential 
direction for a short distance. A link is joined at one end at the inflection 
point on one ring and also joined at a second end at a second inflection 
point on an adjacent ring. This construction allows the crimped stent to 
flex longitudinally when it is subjected to bending forces such as those 
encountered during delivery of the stent and catheter through a tortuous 
coronary artery. 

Abstract 

Wolinsky disclose in the Background of the Invention, that additional 
improvement are desired over stents such as those disclosed by Globerman, U.S. Patent 
No. 5,776,161. Wolinsky et al. disclose that Globerman already provides a stent with 
comiectors wherein the overall length of the stent is maintained during expansion. 
Wolinsky discloses, with respect to the Globerman stent, that "... additional 
improvements in longitudinal flexibility in the crimped stent during delivery and 
scaffolding after delivery are still desired." An example of the Globerman stent is found 



below: 
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Clearly, based on the disclosure of Wolinsky, one of ordinary skill in the 

art would not modify the Wolinsky stent with connectors extending from the end of one 
serpentine band to the end of an adjacent serpentine band because Wolinsky disclose that 
such stents require further improvement. 

In the Examiner's Answer, it is now argued that: 

Regarding the Wolinsky reference, appellant's representative argues that 
Wolinsky already addresses features for maintaining stent length and 
would not look to Burgermeister for this feature. However, more careful 
reading of examiner's rejection shows that examiner is not modifying the 
stent of Wolinsky to provide the sole advantage of maintaining stent 
length. Burgermeister clearly shows the use of two embodiments: one 
similar to Wolinsky and one similar to the claimed invention. 
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Burgermeister goes on to provide the advantages that accompany each 
embodiment. Examiner provides the rationale that these structures are 
equivalent in the art as shown by Burgermeister and therefore it would be 
well within the skill of the ordinary artisan to try both embodiments to 
determine which provides the advantages needed in a particular situation. 
In other words, the modification based on the teachings of Burgermeister 
is not an improvement and therefore a showing of benefit is not required. 
Rather it is based on the rationale that it is obvious to substitute equivalent 
structures and that it is obvious to choose fi'om a finite number of options. 

Examiner's Answer, pp. 13-14. 

However, regardless as to how Burgermeister is being employed whether 
for maintaining stent length or not, Wolinsky finds such structures as in Globerman and 
similarly Burgermeister to require improvements as stated in the Background of the 
Invention, and one of ordinary skill in the art would not be lead by the disclosure of 
Wolinsky to modify the Wolinsky stent with Burgermeister knowing that Wolinsky finds 
it to need improvement. Therefore, Applicant maintains that the combination would not 
be made. Therefore, no prima facie showing of obviousness has been estabhshed. 

Due to the fact that the combination of Cox et al. and Garrison et al. and 
the combination of Wolinksy et al. and Burgermeister fail to establish a showing of prima 
facie obviousness, the remaining rejections which are all based on these primary 
combinations, must also be reversed. 
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CONCLUSION 

Claims 1, 2, 4-10, 13-18, 22-28, 34 and 35 are pending in the application 
and are the subject of this appeal. 

Reversal of the rejection of claims 1, 2, 4, 5, 7-10, 15, 26-28, 34 and 35 as 
being obvious over Cox et a. (USPN 6,652,579) in view of Garrison et al, (USPN 
6,520,984) and further in view of Erbel et al. (US 2004/01 16998), is respectfully 
requested. 

Reversal of the rejection of claims 1, 2, 4, 5, 7-10, 15, 26-28, 34 and 35 as 
being obvious over Wolinsky (USPN 6,730,1 16) in view of Burgermeister (USPN 
6,790,227) and further in view of Erbel et al. (US Pub 2004101 16998), is respectfully 
requested. 

Reversal of the rejection of claim 6 as being obvious over Cox et al. in 
view of Garrison et al. and further in view of Erbel et al. as applied to claim 1 above, and 
further in view of Barone (USPN 6,61 3,078), is respectfully requested. 

Reversal of the rejection of claim 6 as being obvious over Wolinsky in 
view of Burgermeister and further in view of Erbel et al, and further in view of Barone 
(USPN 6,613,078), is respectfully requested. 

Reversal of the rejection of claims 13 and 14 as being obvious over Cox in 
view of Garrison and further in view of Erbel as applied to claim I above, and further in 
view of admitted prior art (admission), is respectfully requested. 

Reversal of the rejection of claims 13 and 14 are not obvious over 
Wolinsky in view of Burgermeister and further in view of Erbel as applied to claim 1 
above, and further in view of admitted prior art (admission), is respectfully requested. 
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The attorney of record may be reached at (952)563-301 1 to resolve any 
issues which may expedite prosecution of this application. 



Respectfully submitted, 

VIDAS, ARRETT & STEINKRAUS 



Date: April 13. 2009 By: /Lisa Ryan-Lindquist/ 

Lisa R. Lindquist 
Registration No .: 43 07 1 

6640 Shady Oak Rd., Suite 400 

Eden Prairie, MN 55344-7834 

Telephone: (952) 563-3000 

Facsimile: (952) 563-3001 
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